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emergency despite being told by Andrews that the police never
responded to his previous 911 call and that he saw a man flee
from the building is incomprehensible, as Jones asked no
questions concerning the prior 911 call or the underlying
emergency. (Pal070). The subsequent failure to dispatch
foreclosed the “second chance” Jersey City had been given to
provide aid to a Jersey City family in desperate need.

B. Negligent Retention

Plaintiffs’ allegations that Jersey City negligently
retained Petersen, Jones and Dispatcher Clark are fully
supported by the record. (Pal071, Pal097-1113). Portions of the
personnel records of Petersen, Jones and Clark, which contained
a slew of disciplinary complaints, were submitted to the Trial
Court in opposition to Defendants’ motions for summary Jjudgment.
Indeed, many of these disciplinary actions relate directly to
what is alleged here =-- their improper handling of 911 calls.
(Pal071, Pal097-1098, Pall01-1104, Pall09-1113). For example,
Jones’s personnel file reflects that in the eight years of
employment with the Jersey City Police Department prior to this
incident, she received eight written warnings and was suspended
five times, two of which were for failure to follow policy and
procedure. (Pal0%7-1100).

Petersen’s file demonstrates that she received one

suspension and two written warnings during the course of her
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employment. Additionally, Petersen was threatened with a
written warning for her failure to place a return call for a 911
hang-up and for her failure to place an emergency call through
to dispatch on June 15, 2005, three months before the incident
in this case. (PallOl).

Dispatcher Clark received an astonishing thirteen

suspensions, seven written warnings and one probation. (PallO2-
1113, Pal071). Four of the written warnings were for failure to
follow policy and procedure. (Pall02). Specifically, two

concerned his failure to dispatch the police to a call in a
progress when a unit was available, the consequences of which
was his being directed to review his Dispatchers Policy &
Procedures Manual and being threatened with dismissal. (Pall03-
1104, Pall09). With regard to his numerous suspensions, five
were for failing to follow policy and procedures, such as
failure to dispatch and failure to answer a call. (Pallol2,
Pal071, Palll0-1113). Additionally, on one particular day,
Clark earned four of these suspensions during a call in which he
affirmatively cancelled an EMS unit without cause, telephoned
the complainant without the required authority to do so (same
action complained of in this case), used an abusive demeanor
with the caller, and threatened the caller with arrest.

(Pal071, Pallll-1113).
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As the record demonstrates, these employees’ personnel
files are filled with disciplinary actions, many of which
concern their failures to follow policy and procedure. In
failing to terminate Petersen, Jones and Clark, Jersey City
ignored the real possibility that these employees’ repeated
negligence would cause harm to its citizens - and tragically
that is just what happened.

Indeed, this aspect of the Trial Court’s Decision, perhaps
more than any other, most clearly illustrates the Court’s
failure to adequately analyze the evidence presented. Faced
with this large volume of evidence, including Clark’s 13 prior
suspensions, the Court held that “this Court finds that
plaintiff has provided no evidence to suggest that Jersey City’s
actions in training, supervising and or retaining the individual

#21 (emphasis added).

defendants was palpably unreasonable.
In sum, Plaintiffs complain not that Jersey City was

negligent in its training, supervision, and retention of these

employees as compared to other jurisdictions, but rather that

Jersey City simply failed to follow its own internal procedures

in this regard. As such, expert testimony is not necessary and

2t 1n addition, there was no reason whatsoever for the Court

to apply the “palpably unreasonable” standard since there was no
showing that Jersey City exercised some discretion, in the face
of competing demands, to retain the Individual Defendants.
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the material facts in dispute required the jury to decide this
issue.
POINT V

PLAINTIFFS ARE ENTITLED TO PARTIAL SUMMARY JUDGMENT

In this case, the Operators, their supervisors, trainers,
and the then Chief of Police testified that basic questions as
outlined in the Policy & Procedure Manual (caller’s name, phone
number, apartment number and floor, etc.) were mandatory and not
discretionary. (Pa936-937, Pall46, Pall50-1151, Pallb54-1155,
Pall57, Palled4, Palle6-1168, Pall73-1174, Pa915-920, Pal034-
1035, Pal038-1040, Pal064-1066). This testimony is directly
contrary to the Court’s factual finding that those same policies
and procedures were discretionary. These numerous admissions
formed the basis of Plaintiffs’ motion for partial summary

Jjudgment. See Group Health Inc. v. Tagayun, 2009 WL 562986, at

*3 (App. Div. March 6, 2009) (summary judgment appropriate where
depositions show that there is no genuine issue of material

fact) (Pal220); see also R. 4:46-2(c); Puder v. Buechel, 183

N.J. 428, 440-41 (2005) (conclusory and self-serving statements
inadequate to raise issue of material fact sufficient to defeat
motion for summary judgment). The governing law as set forth in

Massachi and Reis is clear. Plaintiffs are entitled to summary

judgment under the established facts and applicable law.
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POINT VI

JUDGE ANTONIN SHOULD BE REMOVED FROM THIS CASE

The Trial Court’s Decision should not only be reversed, but
Judge Antonin should be removed from this case upon remand
because she has already sought to resolve the most basic of the
disputed issues of fact without an evidentiary hearing and has,
without factual support, expressed significant opinions

respecting the merits of the case. Leang, 399 N.J. Super. at

380; see also Johnson v. Johnson, 390 N.J. Super. 269, 275-76

(App. Div. 2007); P.T. v. M.S., 325 N.J. Super. 193, 200 (App.

Div. 1999); Carmichael v. Bryan, 310 N.J. Super. 34, 49 (App.

Div. 1998).
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CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request
that this Court reverse the Trial Court’s Decision dismissing
Plaintiffs’ Complaint, grant Plaintiffs’ motion for summary
judgment, remove Judge Antonin from this case, and award such

other and further relief as this Court deems just and proper.
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